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Ynen Tpersol [JucuunninapHol namatd Buwmoi paad  npasocynsns
['oBopyxa B.l., 3aidCHUBIOM nNONCPEOHIO MEPEBIPKY TUCHHMIIHAPHOT cKapru
Mynrapa B.M. wa @i cyaagl OpOKOHIKIA3ZEBCAKOTO  MICBKOTQ  Cydy
HHrinponeTrposcbkol odaactt Manamusol H0.B.,

BCTAHOBHB:

o Buwoi panu npaBocyans 25 xostHs 2019 poky (Ne L1I-5867/0/7-19) nagidiuna
JucurrutiHapHa ckapra [lynraps B.M. va xii cyani OpakoHiKiZ3€BCEKOro MICLKOro
cyny JuinponerpoBcekoi obnacti Mamamwmuol KO.b. nig yac posrnany chpasBu
No .

BianosigHO A0 OpPOTOKONY AaBTOMATU30BAHOIO PO3NOAINY CHOpaBH MiX
yaeHaMmu Buuol paau npasocyans Big 25 xosTHA 2019 poky aucuunmiiHapHy cKapry
nepegaHo uyieHy Buuetol paau mnpasocyaas losopyci B nngs nonepeaHbol
mepeBipKu.

[lynkrom 1 wacTuHu TpeThoi cTarTi 42 3akony «I1po Buiny pany npasocynas»
nepenfadeHo, MO JHCUMINVIIHAPHE TIPOBAIXKEHHS BKIIOYAE NONEPEAHE BHUBYEHHS Ta
nepeBipKy AWCLUIIIIHAPHOT CKApry.

Crarrewo 43 3axkoHy Ykpainu «llpo Buiuy pany npaBocynnsa» BHU3HAYEHUH
NOPsAOK MOTMEPEAHBOT MePEeBIPKNA AUCUHIUIIHAPHOI CKapTrH Ta BCTAHOBJIEHO, IO HJICH
HucumnuinapHo! nanatv, BU3Ha4YeHWH ANs nornepeaHbol IepeBipkM BLANOBIAHOT
JIUCUMTIUTIHAPHOT CKapru (JI0I0Biaay), 30KpeMa, BHBYAE AWCUMIUTIHAPHY CKapry 1
nepesipse 11 BIANOBIAHICTL BUMOraM 3aKOHY T@ HAsBHICTH MIACTaB JUIS 3ajlMILEHHS
Oe3 po3rnaAy AMCHMIIIIHAPHO! CKapryd YW BIAMOBH Y BIAKPHUTTI AWCUMIUTIHAPHOL
CIIpaBH.

3a pes3ynbTaraMHM BHUBYCHHS Ta INeEPEeBIpKM  JAMCUMANIHAPHOT  CKapr
BCTAHOBJIEHO HACTYIIHE.

VY mucummnidapuii ckapsi lynrap B.M. ¢akTHUHO BHKIIALAae CBOIO HE3rOAY 13
pituenHsM cyaai Manawunoi FO.b. mig wac posrnamy copasu No X
a came — yxBanow Bia 22 TpaBHs 2019 poky, AKOI 3aJHWEHO 0€3 po3rnisay
3asBYy, 3alHTEpecOoBaHa ocoba — opraH OMIKW Ta MIKJIYBaHHA B O0COO0l BUKOHABYOIO
komiteTy IlokpoBcbKkol MicbKoi pagu JHinponerpoBchbkol 00s1acTi Npo BCTAHOBIIEHHS
OMNiKU HAJ HeNle3AaTHOK (i3uyHOK 0coboK0 Ta il MaHHOM.
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Sk Ha noka3 HeHaeXHOT NOBEJIHKN CyAll CKapXKHUK MOCUNAETLCA Ha YXBajy
JAHinpoBcbKoro anensnifiHoro cyay Bix 8 »ostas 2019 poky, Skowo pillleHHsa cyay
nepLoi iHCTaHuUll Bia 22 TpaBHsa 2019 poky ckacoBaHO, a UMBINILHY CNIPABY 3a 3asiBOIO

HANpaBleHO A0 CyAy NepLIOT iHCTaHUIT ANS NOOANBLIOTO PO3TNALY.

CxkapXHHRK BBaXKae, Wo cyans Manamiuuda KO.b. nig 4yac po3rnsagy cropaBd,
noctaHoBnA4U 22 tpasus 2019 poky yxBany, HE3aKOHHO BIAMOBUE HOMY B NOCTYI
Ao npaBocyanda. KpiM TOro, nicns MNOBEPHEHHS COPaBH 3 ANEIAIIWHOrO CYIY
NOMYCTHIA 3aTSAryBaHHs 11 pO3risiAy, OCKIIbKH CYAOBe 3aciJaHHs TPH3HAYEHO Ha
18 mucronaza 2019 poky.

Binnosigno no nosoxeHb HacTHHKW Apyroi cratri 107 3axoHy Ykpaiuu «Ilpo
CYOOYCTpii 1 CTAaTyC CyOAiB» AUCLUILIIHApHA CKapra MogaeThes y MUCLMOBIN dopmi
Ta NOBUHHA MICTHTH, 20KpEeMa, Npi3BHLILE, 1M, N0 GaTBKOBI Ta Nocaay cyaal woao
SKOro IIOAAHO CKapry, a TaKOX KOHKPETHI BIIOMOCTI TIpO HaABHICTL Y IOBEAIHUI
CyAAl O3HAK JOUCUUNIIHAPHONO MPOCTYNKY, #AKMH  BiANOBIAHO O YacTHHU
nepwoi ¢crarti 106 uporo 3akoHy Moxe OyTH NiACTaBOK IS JAHCUMIIRIHAPHOL
BIATIORIJAIBHOCTI CYAi, Ta NMMOCUNAHHS Ha (aKTHYHI JaHi (CBIYEHHS, JOKa3!), IO
MIATBEPJUKYIOTh 3a3Ha4€H] CKAPXKHUKOM BIJOMOCTI.

[lepeBipuBHin CKapry Ha BIANOBIAHICTH BHMOI'AM BHIIEBKA3aHOrO 3aKOHY
BCTAHOBJIEHO, [0 BOHA MoOJaHa B nopyweHHs Bumor crarri 107 3akony YkpaiHu,
«IIpo cymoycrTpiii 1 craryc CyaniB», OCKUIBKM B Hill HE HaBEAECHO KOHKPETHHUX
BIAOMOCTEH INpO HafgBHICTR Y noBediHUl cyaai Manawunoi HO.b. o3Hak
AUCLUIUTIHAPHOTO MPOCTYIKY, fAKWHEH BIAMOBIZHO J0 4YacTUHHU nepiuol ctarti 106
UBOro 3aKoHy MOXe OyTd MIACTABOK AN AUCLUKUIUTIHAPHOT BIAMOBIZANILHOCTI CyAAI.
A TaKoX BIACYTHI NocHIaHHA Ha ¢(akTuyHl aaHi (CBIOYEHHS, JAOKAa3u), IO
NiATBEP/KYIOTH 3a3Ha4Y€H] CKaAPXXHHKOM BIAOMOCTI.

IMig wac momepexHbO! NMEpPEBIPKH BCTAHOBIJIEHO, IO 3riAHO JaHBX €OHMHOTO
JIEPKABHOIO PEECTPY CYAOBHX pillleHb 3a nepioA 3 22 kBiTHA 2019 poky (3 MOMeHTY
HAZAXOIKEHHS 3adABH A0 <yny) I no 22 TpaBua 2019 poky (Mac NpHHHATTA
OCKapXyBaHOl yxBanun) cyand Manamuua HO.b. posrisHyna cnopas i MatepialiB 3
MOCTAHOBJEHHAM MponecyatpHux pitleHs — 251, KpiM Toro, nicis po3rnsiy cnpasy
B aneNauifHOMY MOPALKY BOHA NocTaHoBMAa e 192 npouecyallbHUX pillieHHs.

Cratrero 106 3akoHy Ykpaiuu Big 2 4epBHs 2016 poxy Ne 1402-VIII «lIpo
CYZOYCTPiH 1 cTaTyC CyXNiB» NepeadaveHo, WO CYANIO MOXE OYyTH NPHTATHYTO OO
JUCLHHTUTIHAPHOT BIANOBIAATLHOCTI B NOPAAKY AUCLUIIIHAPHOTO [IPOBAMKEHHA 34
HasBHOCTI MmiacTae, nependadyeHUX NMyHKTOM 2 YacTHHHM NepLuo] LIET cTaTTi, 30KpeMa,
Ges3niacTaBHe 3aTAryBaHHA ab0 HEBXKHTTA CYIACIO 3aXOMIB LIOAO PO3MIALY 3asiBH,
CKapTd YM CTIpaBy MPOTATOM CTPOKY BCTAHOBIEHOIO 3aKOHOM.

lMpoTe, ANS BCTAHOBIEHHS BIZOMOCTEH NpPO O3HAKM JAMCLMIIIHADHOIO
NPOCTYIIKY BaXJMBO KOHCTAaTyBaTH OYEBHIHY Oe€3NiACTaBHICTE HEAOTPUMAHHA
CTPOKiB pO3LNANY CnpaBH (3aaBH). CaM JIHINE (PaKT HEAOTPHMAHHA LULOTO CTPOKY, HE
MOXKE ABTOMATUYHO CBIAYUTW WPO HASBHICTb MIACTaBM A8 AUCLIMIVIIHAPHON
BiAnoBigansHOCTI Cyaai.

Taka ro3HUIs BHKIaAeHa y noctanosi Benmukoi [Tanatu Bepxosuoro Cyay Bin
19 kBiTHs 2018 poky y cnpai No [1/9901/137/18 (800/426/17), y sakiit, 30Kkpema,
3a3HavYeHo, IO MPOTHIpPaBHY Oe3disbHICTE Cy0’€KTa BIAAHHUX NMOBHOBAXKEHB CNiA
pPO3YMITH SIK 30BHIWHIO ¢OpMY noOBeXIHKY (AisHHSA) UBOrQ OpraHy, 1O MoJsrae
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(MposABRAETHCSA) Y HENPHUUHATTI PIILUEHHS UK Y HE3AIMCHeHH] IOPUANYHO 3HAYUMUX it
00O0B’#3KOBUX 1M HA KOPHCThH 3alHTEPECOBAHHX OCIO, AKl Ha MIACTABI 3aKOHY Ta/abo
iHIOr0 HOPMAaTHBHO-MPABOBOrO PEryiOBaHHS BiAHECEH] X0 KoMneTeHll cyd’exra
BJIaZHUX IIOBHOBaXEHL, OyNIH 00’€KTUBHO HEOOXIIHUMU | peaibHO MOXKIMBUMU ANA
peanizauii, ane GakTUUHO He OyNH 3miticHeHi.

J\na BH3HAHHA Oe3AisiNBHOCTI MPOTHIPABHOK HEAOCTATHLO OIHOTO JHlie
(pakTy HECBOEYACHOIO BHUKOHAHHA O©O0OB’SA3KOBHX AiH, a BaXJIWBHMHM € TaKoOX
KOHKDETHI TpPUYMHH, YMOBHM Ta oOCTABHHH, 4epe3 Kl Oil, 0 NOyUIAraiu
060B’I3KOBOMY BHKOHAHHIO BIAMOBLAHO A0 3aKOHY, (pakTUHHO He Oy/lH BUKOHaHI 4y
OyAd BUKOHAHI 3 MOPYWIEHHAM CTPOKIB. 3HaueHHA MalTh OPUAUHHUAN 3MICT,
3HAYMMICTh, TPUBAIICTE Ta MeXi 0e3NiaNbHOCTI, PakTUUHI OiACTAaBU i TPUHHEHHS,
a TAaKOK IKIATUBICTh OE3AIAMBHOCTI IS NPaB Ta IHTEpeciB 0Co0H.

CaMi 1o co0i CTPOKH Mo3a 3B A3KOM 13 KOHKPETHO MPaBOBOK CHTYAUIEID,
Habopom akTiB, yMOB Ta OOCTAaBHH, 32 SKMX pPO3rOpPTanycs Nojail, He MaloTh
KOAHOTO 3HadeHHsA. CIUIMB 4YM HAcTaHHA CTPOKY HaOyBaloTh (MOXYTHE Haly1H)
NpaBoBOTO CEHCY B CYKYITHOCTL 3 NMOAISIMU ab0 AisIMH, 101 3AIHCHEHHA YU YTPUMAHHSA
BiJX IKHX BCTAHOBIIIOETHCA LEH CTPOK.

Taka npaBoBa nozuuis Oyna BuklazeHa y noctaHosBl BepxorHoro Cyny
Vkpaiup Bia 13 uepBHs 2017 poky y cnpasi Ne 12-1393al7, i1 Benuka Ilanara
BepxosHoro Cyay He 3HAXOAUTH MiICTaB BIACTYMUTH BLA LIMX BUCHOBKIB.

€BponeicbLKUA Cya 3 Npag JIOAUHH Y CBOTH NpakTHUl BUXOAWTb i3 TOro, IO
PO3YMHICTE TPMUBaNOCTI CYAOBOTO MPOBaJKCHHA HEOOXIAHO OLIHIOBATH Y CBITAI
00CTaBMH KOHKPETHOI CMpaBU, BPaxOBYIOUM KpHUTEpii, BUpoOseHi cyaoM. OaHum 3
TAKUX KPUTEPIiB € neperaHTaxeHHs cynoBol cucremu. (PiweHHs «bapaoHa npotu
[Topryranii», 1987 pik, «Xocue npotu Higepaanais», 1998 pik; «byXKofiblLl NpOTH
Himeuuunu», 1981 pix; «bouyan nporu Ykpaidu», 2007 pik).

Taxum YHHOM, B XOAl MEPEBIPKU BCTAHOBJIEHO, L0 OCHOBHUMHK YMHHHKAMH,
{0 BOJIMHYJIK HA OMEPATHBHICTH PO3MIsAY BKa3aHMX MATepiajllB — € HAaBAHTAXeHH
CyAdl Ta HOro 3aliHATICTh Y PO3IIISAL IHIIHUX CIIPaB.

3 BpaxyBaHHAM HaBEAEHOro, TBepMK€HHS cKaprM Tnipo Oe3niacTaBHE
3aTATYBAHHST CYIONEI0 po3rngay cnpasd  Ne MpOTATOM  CTPOKY,
BCTAHOBJCHOIO 33aKOHOM — HE MOHA BH3HATH OOIPYHTOBAaHHUMHM Y 3B A3KY 3
BiACYTHICTIO B  misax cyam  Manammuol HO.b.  cy®’ekTHBHOI  CTOpPOHM
JVCLMITIIHAPHOTO MPOCTYIIKY.

IMopso 3 uuMm, 3i ckapru BOavacTbes, WO BOHA (AKTHYHO MICTUTH B CoOI
He3rody 13 pieHHsm cyaai ManawnHoi KO.B. — yxBanoto Bix 22 tpaens 2019 poky.
Taky Re3rooy 3asBHHK BHKJIaB B anenquidiHii  ckapsi, SKy [OCTaHOBOO
JninpoBCBKOTO anensuifinoro cyay Bia 8 »xoBTHA 2019 poxy &yno 3a10BoJieHO, a
yxBany OpJUKOHIKII3eBCHKOTO Mickkoro cyny JlHiniponerpoBcekoi 00JacTi Bil
22 tpaBHg 2019 poky ckacoBaHo Ta NPHU3HAYEHO HOBHUH PO3IAsA B CyAl Hepitoi
incTaHwil. To » CKapXHHUK, K Ha AOKa3 AUCLMINIIHAPDHOTO MPOCTYNKY B AiAX CYIIl
Manaiuunoi FO.B., Bka3ye Ha ckacoBaHe pillleHHS anefiauiifHUM CyI0M.

IlpoTe, BiAMOBIAHO A0 YacTuHM Apyroi crarti 106 3akony VYkpainu «Ilpo
CYNOYCTpiM Ta cTartyc cynAiB» ckKacyBaHHS abo 3MiHa CyAOBOroO PILIEHHSA HE Mac
HacTiAKOM JAMCUMINTIHAPHY BIANOBIAANLHICTL CYyAOAl, AKUH OpaB yuacrTe Yy Horo
yXBalleHHi, KpiM BHMNAIOKiB, KOJM cKacoBaHe abo 3MIHEHe PpilUeHHS YXBaleHO
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BHACMIZAOK YMHCHOr0O TNOpPYLIEHHS HOPM MpaBa YH HEHAJC)KHOrO CTaBMEHHA J0
cnyx0oBHX 000B A3KIB.

Kpim Toro, y sianosiai Ha 3BepHeHHA KoHctutTyuliiHoro cyny Pecny6uiku
Mongosa Tpo HajaHHA EKCNEPTHOrO BUCHOBKY (amicus curiae brief) ¢TOCOBHO
ctarti 307 KpuminaneHoro konekcy Pecny6niku MongoBa Beneuianceka komicis
3a3HA4YyMNia, U0 BIAMOBIJANBHICTE 3a JUSWIBHICTH, I[1OB’s3aHy 31 341HCHEHHSM
NMpaBpoCcyaAs, NMOBHHHA HACcTaBaTH BHKIIFOYUHO 33 YMMCHE BHHECEHHS HEe3aKOHHUX
pilleHb, BUPOKIB, YXBaj 1 Haka3zis. [IpuuoMy thopmMa BHHM MOBUHHA MAaTH XapakTep
ymucny («malice») a0 rpy6oi HeoOepeIKHOCTI.

3riIHO 3 €BPOHCHCHKUMH CTaHAAPTAMU «rpyda HEOOEpEeIKHICTbY» HOCAra€ThCA Y
BUMAAKY, SAKIIO: CYAAA TIpH po3rnsial KOHKpeTHOI cnpaBM BiACTYNHB  BIX
NOCALIOBHOCTI i, sikol 3a3BUYali HOTpUMYETbCsl BiH ado Horo Kojeru nin yac
po3rnsay noAioHux cnpa (00’€KTHBHA CKIaA0Ba); Cyaas He MaB BaroMoi ocoOucTol
[IPUYHHY )14 TakKuX AiH (¢y0’ €EKTHBHA CKIIagoBa).

Pazom i3 TuM Cyndi HE NOBUHHI NPUTAraTUCH 70 BIANOBIAAIBHOCTI 3a
TAYMa4yeHHSA Ha CBIM PO3CYy[ NMPaBOBOT HOPMH, IO BIAPIZHAECTLCA Bl THNYMayeHHS Ulel
HOpPMH Horo xojeramd. Hagite sKIo cyanss y CBOEMY PpilleHHI CBIOOMO
pPO3TIAYMAYUTh HOPMY 3aKOHY MPOTUICKHO N0 il TEKCTY, NMOYaTKOBONO 3HaYeHHs abdo
HasfBHUX TIpeUeAeHTIB 3aCTOCYBAHHA — rosloBHe, Wo6 ue 0yno 3pobneHo BIAKPHTO i
Take BIAXWJIEHHS Bil MOMEPEeAHbOT RNPAKTUKH 3abe3reyuyBanocs HaNekKHOI
apryMeHTall€lo.

OcHOBHHUM 3acC0O0OM IMPaBOBOO 3aXUCTY BIJd MOMHJIOK Y CYOOBHX DPIilIEHHAX
CNYyTy€ OCKapKEHHA LHUX pilleHb B AOPSAKY AanefsauifHOro Ta xacauiiHoro
NpOBAMKECHHS.

ToMy, 1{06 He WAPHUBATH HEe3aleXHICTh CYA/IB, BIAMOBIAANbHICTE BHACIIILOK
3RIHCHEHHS CYAOBUX (OYHKUIH NOBUHHA 3aCTOCOBYBATHCH 3a HaWOMBLI cepio3HI
MOPYUIEHHS 1 He TTOBHHHA 3aCTOCOBYBATHCH NTPH HEHABMHCHHX MOMMWIKaxX. [Hakuie ue
CTaHOBHTHUME 3arpo3y fIK HEYNEepeAKeHOCTI, TaK 1 HE3aJIEXKHOCT] CYJOBOI CUCTEMH.

[lonepeaHbOK NEePEBIPKO HE BCTAHOBICHO YMHUCHOIO NOPYLUEHHA HOPM IpaBa
YU HEHAJIC)KHOTO CTABACHHA 10 CYXO00BHX 060B’s13KIB cyanerr Manawmunot FO.b.

Y 3B’A3KY 3 HaBCASHHM, HE MOXE CIYryBaTH [1JCTABOIO NUCLMIIAIHaAPHOI
BIANOBIAQAILHOCTI CYAA] NUIIE caM §aKkT NMOCHUNIaHHS anesiuifHOro cyay B NOCTaHOSBI
nNpu OOrpYHTYBaHHI CBOrO pIILIEHHS PO CKACYBAHHSA YXBaJIW CYAy MEpilol iHCTaHILi
Ha Te, wo cyans Mamawuna KO.B., 3anumue 6e3 posrasaay 3assy , TA
OJHOYACHO P03’ ICHMB 3asIBHHKY NPAaBO Ha 3BEPHEHHA A0 CYAY B [IOPAAKY MO30BHOTO
NPOBaKEHHS, MOPYLINIa HOro NPaBo Ha AOCTYN A0 NPasoCyAis.

Crarrs 106 3akony Yxpainu «[Ipo cymoycTpiii i craryc CyaaiB» MICTHTh
BHYEPNHUH mepeNiK TNACTAB JUIS NPUTATHEHHS CyaAl [0  JAMCUAILIIHApHOL
BIAIOBIJAabHOCTI.

BianosigHo g0 dacTiHM uioctoi crarti 107 3akony Ykpainn «[Ipo cynoyctpiki
i cTaTyc cyaniB» AMCUMIUTIHAPHY CripaBy LIOAC CYAAl He MOXe OYyTH nopylieHo 3a
CKaprow, L0 HE MICTHTh BIAOMOCTEH HpPO HASBHICTh O3HAK JMUCLUMNIHAPHOTO
MPOCTYIKY CYAAl, a8 TAKOXK 32 AaHOHIMHUMU 3asiBaMU Ta MOBIIOMISHHIMM.

BpaxoByroyd BHIIeHaBeaeHe, Ancuuimiinapay ckapry Llynrapa B.M. wa nii
cyoni OpmXOHIKIA3EBCHLKOro  Mickkoro cyay JainponerpoBcbkoi  obsacTi
Manawnnoi KJ.Bb. HeoO0XiaHo 3aMuIINTH 6€3 po3rasay Ta NOBEPHYTH CKapXHUKaM,



l

BianosiaHo oo nonoxeHb MyHKTY 12.5 Pernamenty Buuol paau rnpasocynas 3
niacras, nepeadavyeHuX MyHKTaMu 1-5 dacTHHu nepwol cratti 44 3akoHy YkpalHu
«[Tpo Buwy pagy npasocyaas», uneH JucuuriiHapHoOl nanaTtm — A0NOBIAAY
NOCTAHOBISE YXBaNy NPO 3AIULICHHS CKaprM 0e3 po3risiay, Koflis skoi pasoM i3
CKaprolo HanpaBAsA€ThCS CKAPXXHHUKY.

Kepyrounch crattsimu 43, 44 3akody Ykpaind «Ilpo Buity pagy npaBocyaaa»,
nyukrom 12.5 Pernamenty Buwoi panu npasocyans, crarramu 107, 108 3axony
Vkpaium «[Ipo cynoycTpié i craTtyc cynaiB» 4neH Tperboil JucuunniHapHol nanaTtu
Buuol panu npasocyand,

yXBaJINB:

nucuMnaiHapHy ckapry lIlynrtaps Banepis MwupoHoBuya Ha aii  cyaal
OpKOHIKIA3€BCHKOro Micbkoro cyay Jluimponerposcekol obmacti ManamnHol
FOni7 boraasiBHY — 3aAUMIIMTH 0€3 po3rasay Ta NOBEPHYTH CKAPXKHUKY.

YXBajja ocKap)XeHHIO He MMiAJIArae.

YneH TpeThol Aucunmiainapuoi
najgaTi Bumoi paan npasocyaas B.I. 'oBopyxa



